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STATEMENT OF THE CASE
Nature of the Case
Mr. Asian appeals from the district court's order relinquishing jurisdiction over him. In
his Appellant's Brief, Mr. Asian argued the district abused its discretion when it relinquished
jurisdiction over him because he earned a chance at probation by successfully completing the
Correctional Alternative Placement Program (CAPP) rider, and the district court relinquished
jurisdiction over him for reasons beyond his control. (Appellant's Brief, pp.4-7.) In its
Respondent's Brief, the State twice accuses appellate counsel of "misrepresenting the record."
(Respondent's Br., pp.4, 5.) Mr. Asian submits this Reply Brief to respond to the State's
accusation and to argue, again, that the record supports Mr. Asian's argument that the district
court abused its discretion.

Statement of Facts and Course of Proceedings
Mr. Asian included a statement of facts and course of proceedings in his Appellant's
Brief, which he incorporates and relies on herein. (Appellant's Br., pp.1-2.)

1

ISSUE
Did the district court abuse its discretion when it relinquished jurisdiction over Mr. Asian?

2

ARGUMENT
The District Court Abused Its Discretion When It Relinquished Jurisdiction Over Mr. Asian
In its Respondent's Brief, the State cites State v. Chapel, 107 Idaho 193, 194 (Ct. App.
1984), for the proposition that "[a] court's decision to relinquish jurisdiction will not be deemed
an abuse if the trial court has sufficient information to determine that a suspended sentence and
probation would be inappropriate pursuant to LC. § 19-2521." (Respondent's Br., p.2.) Here, the
district court did not have sufficient information to determine that a suspended sentence and
probation would be inappropriate for Mr. Asian. On the contrary, all of the information the
district court had suggested a suspended sentence and probation would be appropriate. The
problem here is that the district court did not trust the information it had from the IDOC because
it believed the IDOC placed Mr. Asian on an abbreviated rider, with inadequate reporting. The
fact that the district court relinquished jurisdiction over Mr. Asian based largely on decisions
outside of Mr. Asian's control represents an abuse of discretion.
The State asserts Mr. Asian misrepresents the record because the district court repeatedly
said it was not penalizing Mr. Asian for getting an abbreviated rider and for IDOC's inadequate
reporting of Mr. Asian's performance on the rider. (Respondent's Br., p.4.) But just because the
district court said it was not penalizing Mr. Asian does not make it so. The district court's
comments throughout the rider review hearing reveal that it was penalizing Mr. Asian for the
IDOC's decisions. The district court said it was "struggling" with the question "did the defendant
get what he needs to be successful?" (10/4/18 Tr., p.10, Ls.20-23.) The State twice quotes this
portion of the transcript, and asserts, "Rather than address the district court's concern,
[Mr.] Asian has simply chosen to misrepresent the record." (Respondent's Br., p.5.) This is not
accurate. The district court's statement that it was struggling with the question of whether
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Mr. Asian received the programming he needed reflects that the court believed the IDOC placed
Mr. Asian on an abbreviated rider, and did not adequately report on his performance on that
rider. The district court's struggle stems from the IDOC's decisions, not Mr. Asian's
performance.
The district court made the following additional statements at the rider review hearing:
•

The defendant was not sent to a program recommended by this court. (10/4/18
Tr., p.8, Ls.23-24.)

•

You don't get reported [by the IDOC on the CAPP rider], for example, for
failures to follow rules of how he did in the unit when he was not programming.
(10/4/18 Tr., p.10, Ls.11-13.)

•

[I]t' s hard to say, given the formatting for reporting from CAPP, that the
defendant did at least an average, if not an above-average rider. He was good.
(10/4/18 Tr., p.12, Ls.11-14.)

•

You actually get a full reporting on how they do in their programming and how
they do in the unit [on a traditional rider], including even minor rule violations.
None of that gets reported on a CAPP rider, so it's hard for me to kind of fathom
how he actually did here, but the bigger issue for the court is, is the CAPP rider
sufficient to set your client up for success? That's where this turns for me.
(10/4/18 Tr., p.14, L.22-p.15, L.5.)

•

[The CAPP rider is] where corrections now sends everybody because it's
expedient for them, but to do that, they had to not follow the court's
recommendation .... ( 10/4/18 Tr., p.16, Ls.4-7.)

•

What I'm trying to say is just because corrections is not using the program doesn't
mean it wasn't the right program for him and for his entire full picture. That's my
only point. (10/4/18 Tr., p.16, Ls.12-15.)

•

I said [Mr. Asian's] performance may have been in the above-average. It's
difficult to know because of the style of reporting that you get from the CAPP
rider. (10/4/18 Tr., p.17, L.25-p.18, L.3.)

•

[Y]ou don't find out the little stuff that falls short of disciplinary offenses on the
CAPP rider because they simply don't report on them. (10/4/18 Tr., p.18, Ls.811.)
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•

I've got 23 years of doing - almost 24 years of doing this. I've got a long basis for
knowing the difference in approach for reporting on a traditional rider at
Cottonwood . . . and the relatively new recent years that is CAPP rider where
everything is positive. (10/4/18 Tr., p.18, L.20 -p.19, L.1.)

•

I agree this is an above - at least an average, if not above-average rider, from
what I can tell. That's the difficulty. (10/4/18 Tr., p.19, Ls.14-16.)

•

[That Mr. Asian was struggling to understand the material] is part of the issue
when you have a shorter, more abbreviated, form of rider, which the CAPP is
compared to a traditional, and that's the issue I'm focused on here. (10/4/18
Tr., p.19, L.22 -p.20, L.2.)

•

Was this the right program? Was this program long enough to set the defendant
up for success? That's the issue that I'm concerned with .... (10/4/18 Tr., p.22,
Ls.18-22.)

•

He needed ... a rider which was longer. (10/4/18 Tr., p.28, Ls.21-22.)

These are direct quotations from the district court, and Mr. Asian is in no way misrepresenting
the record.
Counsel for Mr. Asian informed the district court at the rider review hearing that, in the
other two cases for which Mr. Asian was sent on the rider, Judge Greenwood commuted
Mr. Asian's sentence and Judge Barton placed Mr. Asian on probation. (p.21, Ls.2-5.) The
district court relinquished jurisdiction over Mr. Asian in this case based on his performance on
the same rider, for circumstances beyond Mr. Asian's control.
At the end of the rider review hearing, the district court told Mr. Asian:
Overall, Mr. Asian, I think you took advantage of the programming ... that was
given to you, and, again, it's not your fault that I think you were given less than
what you needed, but I believe you needed both the jail courses and a longer rider
program, and so I don't think you're ready for success ....
(p.34, Ls.14-20.) This statement, along with all of the statements quoted above, reveals that the
district court did in fact relinquish jurisdiction over Mr. Asian based largely on the IDOC' s
decisions with respect to rider placement and reporting. Probation would have been appropriate
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for Mr. Asian, and the district court abused its discretion when it relinquished jurisdiction over
him.

CONCLUSION
For the reasons stated above, as well as those set forth in his Appellant's Brief, Mr. Asian
respectfully requests that the Court vacate the district court's order relinquishing jurisdiction
over him and remand this case to the district court with instructions to place him on probation.
DATED this 14th day of May, 2019.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 14th day of May, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S REPLY BRIEF, to be served as follows:
GARO SHARE ASIAN
INMATE #125463
ISCI
PO BOX 14
BOISE ID 83 707
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant
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